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’Tis still the Season to be Jolly and Gift, Gift, Gift!
Although the winter holidays are over, generosity and gifting are still in the air.
A client asks: “Can I protect gifts I give to my children?” Sure, we answer, just
ask us how first, in order to gift responsibly.
What Constitutes a Gift?
There is a three-pronged legal test to determine whether or not a transfer of property (during
lifetime) is a gift. Firstly, there must be a clear and unequivocal intention of the donor (the
transferor, or, the giftor) as evidenced by the donor’s behaviour and/or documentation, to
make a gift without having received any consideration, nor the expectation of receiving any
future consideration or remuneration or benefits associated with the transfer of that property
to the donee (the recipient). Secondly, there must be physical delivery or transfer of the
property from donor to donee, to complete the gifting transaction. And lastly, there must be
knowledge of, and actual acceptance of, the gifted property by the donee. Intention of the
donor is most commonly the point of contention, legally speaking, when there is a dispute as
to the nature of the transfer either due to a taxation or a creditor challenge. The onus is on the
recipient to prove a gift was intended by the donor. If any of the above conditions is not met,
the transfer is likely not a gift.
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Is It Safe to Gift to Adult Children?
Parents often want to give their adult children at least some of their wealth during lifetime
because parents derive much joy and contentment from watching their children enjoy the
fruits of the parents’ lifelong labour, rather than have the children wait for an inheritance.
However, the decision to gift during lifetime rather at death requires careful consideration of
potential negative consequences in the event of certain circumstances. Some of the important
issues to consider are protection of the property on a long term basis, and, tax consequences.
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What About Marriage Breakdown?
Each province in Canada has different rules that offer varying
degrees of protection for property received by gift or inheritance. A
consideration would be how the child intends to maintain the
ownership of the gifted funds going forward. If the gift is comingled
in his/her community property it may lose its potential protection of
gifted property. This protection may be available in the context of a
property claim on marriage breakdown, or with respect to a claim
against the estate of a deceased spouse. However, the statutory
protection may not be sufficient because there are many exceptions
and they are strictly interpreted. In addition, children may move
from one province to another, making it uncertain what the
applicable law will be in the future. Transferring the gifted property
to a Trust of which the children are both income and capital
beneficiaries is sometimes recommended. In addition to offering
some protection from spousal claims, it can also prevent the child
from voluntarily transferring the property to the spouse. It is
important that the Trust you create is a discretionary Trust and that
your child, if he or she is one of the Trustees, does not have veto
power over Trust property. It is recommended that you are not a
Trustee of the Trust.
Gifting to adult children by way of an inter-vivos Trust so that the
property provides the children with benefits from the property while
you maintain at least, some control of the property. In addition, the
Trust may protect the property from creditors and others making
claims against your children. Professional advice is essential if the
Trust route is chosen to ensure that it provides the appropriate
protection for your circumstances and avoids certain tax traps.

Alternate Strategies
Protection of family assets from the ravages of divorce suffered by
their adult children is an important goal of many high net worth
individuals’ estate planning. Strategic gifting to adult children can
advance this goal. For example, at law, gifts and inheritances
received during marriage are (in the right circumstances) excluded
from division of property in the event of divorce or death of the
recipient. Additionally, a valid marriage agreement may exclude
property acquired during marriage from communal division upon
divorce or death. Thus, if you are contemplating transferring
significant assets to your adult children, the optimal time frame for
such transfers for purposes of asset protection is after the date
they marry.
By delaying the gifting until after the date of your child’s marriage,
you have engaged the protection of property provided for in the
family law, with respect to the exclusion of property from
equalization claims upon divorce or death. Since the matrimonial
home is treated differently at law in that it is not subject to

protection from division even if it is gifted after the date of marriage,
it is necessary to take further protective measure by way of
attaching a Demand Promissory Note to encumber the couple’s
matrimonial home. With respect to any other property you may wish
to gift to your married child (not associated with the matrimonial
home), executing a Deed of Gift can provide the protection you seek,
as evidence that the property was not acquired during marriage but
rather, received as a gift, during marriage.
You may decide to register a mortgage against a home which you
have purchased for your child as one way to protect your assets. If
the gift you are contemplating is not real estate but rather cash, you
may want to consider simply creating a debt where you are the
creditor and your child and his or her spouse, jointly, are the debtors,
in an amount equal to the value of the gift. This can be achieved by
way of a personal loan agreement with an accompanying
non-interest bearing demand promissory note. Properly structured,
such an agreement would be an enforceable contract which you may
use to demand repayment to protect the assets, in the event of
marriage breakdown between your child and his or her spouse.
Alternatively and depending on the nature of the property, a Deed of
Gift may be used to protect the property in the event of a marriage
breakdown between the child and his or her spouse.
Lastly, as referred to above, by entering into a valid marriage
contract it is possible to achieve asset protection where exclusion of
certain property from communal property division upon divorce or
death is desired.

Is the Gift Taxable?
In Canada there is no gift tax. However, where a gift consists of
capital property with an unrealized gain, and where the transfer is
NOT between spouses, the transfer is deemed to occur at fair market
value. This means that capital gains tax will be payable by the
parent, in the taxation year the property is gifted to the child. Tax
will be payable by the transferor (the parent), on the gain, based on
the difference between the property’s cost base and its fair market
value at time of gifting. The recipient child acquires the property at
the fair market value as the property’s new cost base. That is, there
is an adjustment to the property’s cost base such that, when the
adult child disposes of the property in the future, the capital gains
tax payable by the child will be based on the gain from date of
gifting to time of child’s disposition of the property.

Gift Away But Gift Responsibly
Gifting is the glue of society. It lifts our spirits and reinforces our
bonds. Gifting ensures that significant and meaningful assets are
recycled and used and enjoyed for many generations. Gifting
cements our family history and enhances future family wealth.

(

Continued )

Five Tax Resolutions for 2018
As you consider your financial priorities for the coming year, here are some resolutions that could help you save taxes,
increase your net worth, and position you for financial success in 2018.
1. Start tax planning for 2018
Many investors wait until year end before thinking about how to
reduce their annual tax bill. As a result, they often miss out on
available tax planning opportunities. Tax planning should be a year
round activity in order to maximize the savings opportunities
available to you. Ask your BMO financial professional for a copy of
our 2018 Personal Tax Calendar, which summarizes important tax
deadlines and provides some tax planning tips for you to consider
throughout the coming year.

2. Make your RRSP and TFSA contributions
Making regular Registered Retirement Savings Plan (RRSP)
contributions is one of the best ways to ensure you save enough for
your retirement. The deadline for making your 2017 RRSP
contribution is March 1, 2018. If you’ve already made your 2017
RRSP contribution, consider making your 2018 RRSP contribution
early, instead of waiting until 2019, in order to maximize the tax
deferred compounding inside your RRSP. The maximum RRSP
contribution available for 2017 is $26,010 and $26,230 for 20181.
The benefits and flexibility provided by a Tax-Free Savings Account
(TFSA) make it ideal for saving for multiple financial goals. The TFSA
contribution limit for 2018 is $5,5002. Unused contribution room –
dating back to 2009 when TFSAs were first introduced, or the year
you turned 18 – carries forward and can be used in a future year.
You may want to consider gifting funds to your spouse or
common-law partner, or adult children to allow them to contribute
to their own TFSA (subject to their personal TFSA contribution limit).
Income earned within their TFSA will not be attributed back to you.

3. Reduce tax with income-splitting
Under our tax system, the more you earn, the more you pay in
income taxes on incremental dollars earned. With this in mind, it
may make sense to spread income among family members who are
taxed at lower marginal rates in order to lower your family’s overall
tax burden, subject to the income attribution rules. Some of the
more common income-splitting strategies to consider include3:

• An interest-bearing loan at the prescribed interest rate to family
members in a lower tax bracket. This strategy is particularly
attractive because rates are currently at historically low levels4;
• Pension income-splitting between spouses (or common
law partners);
• Gifts to adult children or other adult family members (other than a
spouse or common-law partner); and
• Gifts to a minor child – directly or through a trust structure – to
acquire investments that generate only capital gains.

4. Reduce the amount of withholding tax from
your paycheque
While many consider an income tax refund to be a windfall of sorts,
a refund means you’ve given the government a tax-free loan during
the year. A tax refund usually occurs because the income taxes that
are withheld by your employer exceed your actual tax liability.
Income tax withholding rates are an estimate of the taxes you will
owe for the year if your only income source is the one upon which
the taxes are being calculated. Withholding rates do not take into
consideration all income tax deductions and credits such as RRSP
contributions, deductible support payments or charitable donations.
This can result in an overpayment of tax during the year and provide
a refund when you file your tax return.
If you would like your employer to reduce the amount of
withholding taxes from your earnings, you can make a request, in
writing, to your Regional Taxation Services Office of the Canada
Revenue Agency (CRA) and/or Revenu Québec (RQ). You will need
to include documentation to support your request, such as RRSP
contribution receipts or a written court order for support payments. If
approved by the CRA and/or RQ, your employer will receive a letter
of authorization to reduce the withholding taxes on your
employment income. The reduced withholding taxes mean you will
improve your cash flow during the year by increasing your net take
home pay, instead of receiving a lump-sum tax refund the following
year when you file your tax return.
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5. Make your charitable giving tax efficient
The benefits of making a charitable donation are countless, from
helping those in need to the personal satisfaction you feel when
giving something back to a cause you feel passionate about.
However, with proper planning, you can also reduce your income tax
liability and maximize the value of your donation. A donation of
qualifying publicly-traded securities may be preferred over a cash
donation of equal value, particularly in cases where you have
already decided to dispose of the securities. A charitable tax receipt
equal to the fair market value of securities donated to a charity will
reduce your taxes through a donation tax credit. For donations made
after 2015 that exceed $200, calculation of the federal charitable
donation tax credit will allow higher income donors to claim a
federal tax credit at a rate of 33% (versus 29%), but only on the
portion of donations made from income that is subject to the new
33% top marginal tax rate that came into effect on January 1, 20165.
When combined with the provincial donation tax credit, the tax
savings can approximate 50 per cent of the value of the donation
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(depending on your province of residence). A donation of securities is
considered a disposition for tax purposes; however, because of the
tax incentives provided on a donation of qualifying appreciated
publicly-traded securities to charity, the capital gain inclusion rate is
nil instead of the normal 50 per cent that would otherwise apply. You
should also consider combining all charitable donations for you and
your spouse and claim these on one income tax return for maximum
tax savings.
If you’d like to be more strategic with your charitable giving, consider
establishing a donor advised fund through the BMO Charitable Giving
Program. You can make a charitable contribution to your donor
advised fund and obtain the tax savings benefits today, while having
the flexibility to make disbursements to your designated charitable
beneficiaries over time; ensuring a legacy of giving long into the
future. A variety of assets are accepted for contribution in order to
establish your donor advised fund, or when making additional
contributions, including publicly-traded securities.
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Source: https://www.canada.ca/en/revenue-agency/services/tax/registered-plans-administrators/pspa/mp-rrsp-dpsp-tfsa-limits-ympe.html
Source: https://www.canada.ca/en/revenue-agency/services/tax/individuals/frequently-asked-questions-individuals/adjustment-personal-income-tax-benefit-amounts.html
On a related note, be aware that new tax proposals were introduced in July 2017 that seek to limit income splitting with certain adult family members involving private companies.
Revised tax proposals were later released in December 2017. For more information, please ask your BMO financial professional for a copy of our publication,
Tax Proposals Affecting Private Corporations: “Income Sprinkling” Draft Legislation Revised.
4
It is an opportune time now to consider this strategy in order to lock-in the current prescribed rate which is set at 1% until March 31, 2018 as it may increase later in 2018 with the rising
interest rate environment.
5
Source: https://www.canada.ca/en/revenue-agency/services/charities-giving/giving-charity-information-donors/claiming-charitable-tax-credits/amended-legislation-charitable-donation-tax-credit.html
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This publication is for informational purposes only and is not and should not be construed as professional advice to any individual. Individuals should contact their BMO representative for
professional advice regarding their personal circumstances and/or financial position. The information contained in this publication is based on material believed to be reliable, but BMO
Wealth Management cannot guarantee the information is accurate or complete. The comments included in this publication are not intended to be
a definitive analysis of tax applicability or trust and estates law. The comments contained herein are general in nature and professional advice regarding an individual’s particular
tax position should be obtained in respect of any person’s specific circumstances. ®”BMO (M-bar roundel symbol)” is a registered trade-mark of Bank of Montreal, used under licence.
BMO Wealth Management is a brand name that refers to Bank of Montreal and certain of its affiliates in providing wealth management products and services. Not all products and services
are offered by all legal entities within BMO Wealth Management. ® “BMO Nesbitt Burns” is a registered trade-mark of BMO Nesbitt Burns Inc. BMO Nesbitt Burns Inc. is a wholly-owned
subsidiary of Bank of Montreal. If you are already a client of BMO Nesbitt Burns, please contact your Investment Advisor for more information.
All rights are reserved. No part of this publication may be reproduced in any form, or referred to in any other publication, without the express written permission of BMO Wealth
Management. FT01/18

