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A Chilling Effect 
Perhaps the most talked about new law affecting testamentary 
trusts is the imposition of a flat (top) rate of tax on testamentary 
trusts. All testamentary trusts (those which come into existence as 
a result of death), whether they are created by Will or by way of a 
beneficiary designation under a Life Insurance Policy, will be taxed, 
after December 31, 2015, like inter-vivos trusts (those created during 
one’s lifetime), at the highest tax rate. There are two exceptions to 
the new rule. One exception is the Qualified Disability Trust (“QDT”). 
A testamentary trust created for an individual who qualifies for the 
Disabilities Tax Credit under the ITA may be designated jointly by the 
trustee and the beneficiary as a QDT, annually, if so eligible. The QDT 
designation will allow the trust to be taxed at marginal tax rates, 
so long as the beneficiary is eligible for the Disability Tax Credit. 
The second exception to the new rule is the Graduated Rate Estate 
(“GRE”). Where an executor has not completed the distribution of 
estate assets to the beneficiaries under the Will, and where the Will 
permits the discretionary holding of assets for up to 36 months by 
the executor, the executor may designate the estate as a GRE, and 
while undistributed, the estate can benefit from the marginal tax 
rates, but not for longer than 36 months from date of death. Income 
generated in the undistributed estate beyond 36 months after date 
of death will be taxed at the high rate.

Some Benefits of Testamentary Trusts 
Protecting Assets  
Where a survivor spouse remarries or becomes vulnerable to undue 
influence, the assets held in the testamentary spousal trust are safe 
because the trustee maintains legal control and management of 
the trust capital. Where an adult child is a spendthrift, vulnerable, 

or easily influenced, the assets are protected, since only the Trustee 
has access to the trust capital and income. Similar protection of 
assets is available to a great extent, depending on circumstances 
and on the language used in drafting the trust in the Will, upon 
marital or relationship breakup of an adult child beneficiary.

Minimizing Beneficiaries’ Income Tax and Probate Tax
Although testamentary trusts are now taxed at the high rate 
(subject to the two exceptions discussed), some income splitting 
can still be achieved – between the beneficiary and the trust  
(who is a separate taxpayer), where the beneficiary is subject to  
a lower marginal rate of tax.

Where the trust owns qualifying small business shares, the available 
lifetime capital gains exemption can potentially be multiplied by  
the number of beneficiaries upon disposition of those shares by 
the trust. 

Upon the death of a beneficiary of a testamentary trust, the assets 
held in the trust would not fall to the estate of the deceased 
beneficiary, and therefore, the deceased beneficiary’s estate would 
not be liable for probate tax on those assets.

Guiding and Controlling the Distribution
The terms of the trust govern how much, when, under what 
circumstances and to whom (where there are discretionary 
beneficiaries) income and/or capital of the trust are to be distributed. 

Providing incentive provisions in the terms of trust allow you to 
encourage your loved ones – your beneficiaries – to adopt the 
lifestyle, and, to uphold the values, which you wish to leave as 
your legacy, particularly with respect to education, work ethic, and 
philanthropic aspirations.

The cold winter winds of 2016 have ushered in new laws that govern taxation of testamentary trusts under the 
federal Income Tax Act (“ITA”). While there are aspects to the new rules which may negatively impact taxpayers, 
testamentary trusts nevertheless remain important and effective estate planning tools.
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Taking Advantage of Testamentary Trusts in 2016 
and Beyond
Despite the new adverse tax rules affecting testamentary trusts, 
these ownership structures which are created at death remain useful 
estate planning vehicles, not to be thrown out with the bath water. 
Explore the opportunities testamentary trusts offer in your overall 
estate plan with your tax and estate planning professionals.
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These comments are general in nature and should not be construed to be legal or tax advice, as each client’s situation is different. Please consult your own legal and tax advisor. The information herein reflects information 
available at the date hereof. It is based on sources that we believe to be reliable, but is not guaranteed by us, may be incomplete, or may change without notice.

BMO Wealth Management is a brand name that refers to Bank of Montreal and certain of its affiliates, including BMO Nesbitt Burns and BMO Private Banking, in providing wealth management products and services. Not all 
products and services are offered by all legal entities within BMO Wealth Management. 

BMO Nesbitt Burns Inc. provides comprehensive investment services, leveraging strong financial planning capabilities. This includes all aspects of managing, protecting and transferring wealth, such as investment advisory and 
management services, tax efficiency, estate planning, retirement planning, cash management, planned giving, trusts and wills.

BMO Nesbitt Burns Inc. is a wholly owned subsidiary of Bank of Montreal. If you are already a client of BMO Nesbitt Burns, please contact your investment advisor for more information.

BMO Nesbitt Burns Inc. is a Member – Canadian Investor Protection Fund. Member of the Investment Industry Regulatory Organization of Canada. 

BMO Private Banking  provides banking and philanthropic services though Bank of Montreal. Investment management services are offered through BMO Private Investment Counsel Inc., an indirect subsidiary of Bank of 
Montreal. Estate, trust, planning and custodial services are offered through BMO Trust Company, a wholly owned subsidiary of Bank of Montreal.

All rights are reserved. No part of this report may be reproduced in any form, or referred to in any other publication without the express written permission of BMO Wealth Management.
TM/® Trademarks of Bank of Montreal, used under license.

Connect with us 
www.hassanfox.com

!

http://www.hassanfox.com

	BMO Wealth Management
	Good Reasons to Trust Testamentary Trusts
	A Chilling Effect 
	Some Benefits of Testamentary Trusts 
	Protecting Assets  
	Minimizing Beneficiaries’ Income Tax and Probate Tax
	Guiding and Controlling the Distribution

	Taking Advantage of Testamentary Trusts in 2016 and Beyond





